
Zoning Board of Appeals
Petition AZB-24-122
Appeal of MAS-23-160 
Heron Creek, Parcel K



Aggrieved Party 
Status



Sec. 2-81. -
Notice 

procedures for 
aggrieved or 

adversely 
affected persons

• (b) Notice required. Any aggrieved or adversely 
affected person desiring to become a party in the 
quasi-judicial proceeding must provide written notice 
to the city clerk.

• (1) Contents. The aggrieved or adversely affected 
person's notice must include:

• a. The person's name, address, email, and 
telephone number;

• b. A description of the effect that the decision 
will have on the person and their particular 
interests, such that the person meets the 
definition of "aggrieved or adversely affected 
person" in section 2-80;

• c. A statement whether the person is in favor 
of or opposed to the application; and

• d. A statement whether the person requests 
notice of any special magistrate proceedings 
subsequent to the city commission's 
determination.



Sec 2-80. -
Definitions.

• Aggrieved or adversely affected person.
• Any person who will suffer a negative effect to a 

protected interest as a result of the quasi-
judicial action sought by the applicant. The 
alleged adverse interest may be shared in 
common with other members of the 
community at large, but shall exceed in degree 
the general interest in the community.



Sec. 2-81. -
Notice 

procedures for 
aggrieved or 

adversely 
affected persons

(c) Quasi-judicial body review. Upon the request of any 
other party to a proceeding, the quasi-judicial body 
must determine whether the aggrieved or adversely 
affected person's notice complies with this section. In 
making its determination, the quasi-judicial body may 
consider only the content of the notice and may not 
consider any additional evidence. If the quasi-judicial 
body finds that the request is not in compliance, then 
the person requesting to be recognized as an 
aggrieved or adversely affected party may only 
provide public comment in the hearing. The 
determination by a quasi-judicial body will not 
disqualify the aggrieved or adversely affected 
person's notice in any other quasi-judicial proceeding 
on the same application.



No Notice of Aggrieved 
Party Status filed



Appellant’s 
Application:



HOA is not an 
Aggrieved 

Party

Parcel K is not within HOA

Parcel K is abutted by Developer-owned property 

No SF homes adjacent to Parcel K

Nearest SF home is .29-.41 miles away

Vague alleged impact  

Sufficient parking in Site Plan















Zoning Board of Appeals
Petition AZB-24-122
Appeal of MAS-23-160 
Heron Creek, Parcel K



Count 1 – Staff properly exercised their 
jurisdiction to approve MAS-23-160 

City staff have jurisdiction to approve major site and 
development plans, and thus City staff properly exercised their 
jurisdiction to approve MAS-23-160.

Plain language of Section 33-8 of ULDC. 



Sec. 33-8. 
Procedure for 
securing major 
site and 
development 
plan approval. 

D. Review of application. Upon a determination that the plans submitted are complete, the application shall be 
logged into the City's database and placed on the staff review schedule.  

(1) The City staff shall review the plans within a timely manner of receipt of the application. Depending on 
the size of the proposed development, a longer period of review time may be required by the City staff 
but shall not exceed sixty (60) days.  

(2) Upon receipt of all comments by the City staff, a master list of the comments shall be transmitted to 
the applicant.  

(a) The decision of each City staff may be: Meets Requirements, Meets Requirements with 
Conditions, No Objection, Does Not Meet Requirements, Continuance.  

(b) If the applicant receives a finding of "Does not meet requirements," the applicant shall resubmit 
the petition with all required changes to bring the project into conformance with the Unified 
Land Development Code, Urban Design Standards Pattern Book, any other City Code which 
applies, and any State, County, or Federal regulations.  

(3) Upon resolution of all outstanding issues and a unanimous decision of "Meets Requirements," "Meets 
Requirements with Conditions," or "No Objection" by the City staff, the applicant shall submit all 
required copies of the final plans showing all required corrections within ten (10) days of the City staff's 
final findings sent to the applicant.  

(4) Upon receipt of the final corrected plans, the plans shall be stamped approved and a development 
order shall be issued to the applicant.  

(a) A development order is required to secure a development permit.  



Count 2 – No Violation as to Density 
• Macro, per gross acreage: 831 acres 
• 1997 (pre-DRI): max “overall density” of 4.0 du/acre
• Ordinance 2000-13: DRI approved 1,067 multifamily units

• Map H: “Residential Use”
• Compliance with Comprehensive Plan

• Heron Creek is DRI and PCD, gross acre
• “PCD” = “Large scale development . . . definable boundary. . . uniform character” 
• ULDC: “Density” = “dwelling units per gross acre”

• 2009 approval of 180 multifamily units on Parcel K
• Lori Barnes October 2, 2023 Memorandum 
• Attorney Cowan January 3, 2024 Memorandum 



Pre-DRI, Macro Calculation



The DRI: Ordinance 2000-13 







Consistent Compliance with Comprehensive Plan

• Ordinance 2000-13

• Ordinance 2011-33

• Ordinance 2013-16



Map H: 
“Residential” 





ULDC
Sec. 61-3. –

Definitions 
and word 

usage.

DENSITY — An existing or projected relationship 
between numbers of dwelling units and land area. 
Unless specifically noted in the context of its use, 
density means dwelling units per gross acre.

PLANNED COMMUNITY DEVELOPMENT DISTRICT (PCD) 
— A large-scale development whose essential 
features are definable boundary; a consistent,
uniformed character; overall control during the 
development process by a single development entity; 
private ownership of recreation amenities; and 
enforcement of covenants, conditions and restrictions 
by a community association.



Interpretation and Application 
on Macro Scale
• Density calculated based on Master Plan

• 20+ years ago, Parcel B 
• 104 units on 21.33 acres = 4.88 units/acre

• 2009 approval of 180 units on Parcel K



2009 Approval of 180 Multifamily Units 
Parcel K = Units / Gross Acre 



Development 
Services Department 

Memorandum, 
October 2, 2023

Lori Barnes, 
AICP, CPM, 

Assistant Director, 
Development Services 

• History of Heron Creek DRI
• Ordinance 2000-13: 1,970 residential (903 single 

family + 1,067 multifamily), 831 acres
• Map H (Feb 2000): Does not specify location of 

single v multifamily, all Residential, Parcel K not 
bifurcated by roadway

• Consistent with Comprehensive Plan 

• Concludes
• DRI entitles Developer to place multifamily “on any 

parcel” of the DRI “provided the overall density does 
not exceed 4 dwelling units per acre.” 

• “City cannot require submittal of additional 
development petitions. . . .”



Development Services Department Memorandum, October 2, 2023
Lori Barnes, AICP, CPM, Assistant Director, Development Services 



Development Services Department Memorandum, October 2, 2023
Lori Barnes, AICP, CPM, Assistant Director, Development Services 



Count 3 – No Violation of Comprehensive 
Plan Policies as to Flood Zones



Count 4 – No Violation of Comprehensive Plan 
Policies as to Compatibility (See Site Plan)





Count 5 – Sufficient Multifamily Units Exist 
in the DRI and Proper Categorization of ALF 

• City determined that ALF is General Office
• Nicole Galehouse correspondence, March 17, 2020   

• Developer has sufficient number of multifamily units to develop 
• Ordinance 2011-13, 3.01 Land Use Conversion Table and Matrix
• Entitled to convert other uses to 150 multifamily units 
• Unilateral modification by Developer, without DRI Amendment 



Nicole Galehouse Correspondence, 3/17/2020



Ordinance 2011-33:
3.01 Land Use Table and Conversion Matrix





Jan 2023 (Current) Modified Land Use Conversion Table

• Includes extended buildout date for Phase 
IV: Now, June 23, 2028 

• Reflects reduction of multifamily units 
from 1,067 to 300 (in 2007)

• Reflects conversions. As of January 2023, 
converted: 

• 430 multifamily units created by 
conversion of 102,380 GLA of 
Retail Shopping Center at ratio of 
4.2 Residential multifamily to 1,000 
GLA of Retail Shopping Center 



Count 6 – Covenants and Restrictions Not 
Required to be Recorded 

• Sec 33-9-A (22) 
• Does not specifically apply to condominiums 

• Unreasonable to require covenants/restrictions before Development 
Order is approved



Count 7 – Compliance with Traffic Impact Study

• Submitted by Matt Morris, P.E.
• Current at time of submission
• Verifies number of proposed trips 
• Analyzes turn lanes 
• Adjacent roadway analysis considered in DRI
• Signed and sealed December 9, 2024



Count 8 – Compliance with Water and 
Sewer Impact Requirements 

• Developer Letter, Notice of Conversion January 25, 2023
• Addressed impacts 
• Applying Matrix has no effect on utility service 

• Section 78-90 of the ULDC



January 25, 2023 Letter



Sec. 78-30. – Water and wastewater 
capacity fees
• Equivalent Residential Connections (ERCs) for multifamily unit is 1
• Complex formula to determine ERC for non-residential use

• Water service: fixture units x 20, then divide by 170 
• Wastewater service: fixture units x 20, then divide by 155 

• COMPLIANCE
• Additional Impact in converting retail to residential: 
• Look at original entitlement in DRI 

• 1,970 Residential (903 single family + 1,067 multifamily)
• Current is LESS IMPACT: 1,653 Residential (903 single family + 750 multifamily)  



Count 9 – The Developer Rightfully and 
Properly Shifted Land Uses Pursuant to the 
Land Use Conversion Matrix in the DRI Order 

• Developer entitled to shift land uses per conversion matrix
• Attorney Cowan Memorandum, October 15, 2021
• Summary Judgment Order, Judge Williams, July 24, 2022  

• Compliance with substantial deviation criteria 
• 2023 conversion = Decrease in residential units 

• Original DRI entitlement:  1,970 Residential (903 single family + 1,067 multifamily)
• Current: 1,653 Residential (903 single family + 750 multifamily)  
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