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PLEASE DO NOT REPLY TO ALL
 
Good afternoon, Commissioners. Attached is a legal memo related to public comment, which
provides an overview of the application of First Amendment law to public comment (including a

recently decided case from the 11th Circuit Court of Appeals) and examines potential revisions to
two City Commission policies:
 

City Commission Policy No. 2020-04 - Public Comment; and
City Commission Policy No. 2021-03 - Meeting Decorum.

 
While the City Commission did not request this analysis, I thought it prudent based on emerging
trends related to public comment. Please let me know if you have any questions.
 
Thanks,
Amber

 
   

           

 

Amber L. Slayton, B.C.S.
City Attorney
Board Certified City, County and Local Government
Lawyer

4970 City Hall Blvd, North Port, FL 34286
O: 941.429.7253
aslayton@northportfl.gov
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Memorandum 
 
To:  Alice White, Mayor  
  Phil Stokes, Vice Mayor 


Pete Emrich, Commissioner 
Barbara Langdon, Commissioner 
Debbie McDowell, Commissioner 


 
From:  Hillary A. Ryan, Assistant City Attorney  
 
Through: Amber L. Slayton, City Attorney  
 
Copy:  A. Jerome Fletcher II, City Manager  
  Heather Faust, City Clerk  
  
Date:  March 14, 2024 
  
Regarding: Research – Revising City Commission Public Comment and Meeting Decorum Policies 


(1538)  


              
Cities across the country are experiencing a surge of public comment that is unrelated to municipal 
business. In keeping with this trend, the City of North Port has received some online general public 
comments unrelated to City business, such as incomplete personal thoughts or partial song lyrics, some 
of which may have been generated by an artificial intelligence tool like ChatGPT.  
 
This memorandum suggests potential changes to City Commission policies to clarify the scope of general 
public comment and the procedures for maintaining decorum at public meetings. These revisions are 
targeted to preserve the effectiveness and efficiency of public meetings while respecting the public’s legal 
right to participate.  
 


I.  SUMMARY 
 


A. Designation of General Public Comments at Public Meetings. The City Commission has chosen to 
allow “general public comment” at public meetings. Courts would review the City’s articulated 
purpose, policies, and historical practices surrounding general public comment agenda items to 
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ultimately determine if the City’s limitation of speech within this “designated public forum” is 
permissible.1  


B. Public Comment Policy. The City Commission should consider amending Policy No. 2020-04, Public 
Comment to clarify “general public comment” is for comments on matters that do not appear on 
that agenda but that relate to City business.  


C. Rules of Decorum. The City Commission should consider amending City Commission Policy No. 
2021-03, Rules of Order and Rules of Decorum for Boards to have one set of rules of decorum that 
apply to both board members and public commenters, and to prohibit comments that disrupt the 
meeting, focusing on the effects of speech versus its content.  


D. Enforcement of City Commission Policies. Revising the text of City Commission Policies 
Nos. 2020-04 and 2021-03 may support the City’s position in addressing potential constitutional 
challenges based on the policies’ language (“facial challenges”). To survive potential constitutional 
“as-applied” challenges, the City must apply and enforce the policies consistently, regardless of 
the speaker’s viewpoint.2  


E. Next Steps. The City Commission may amend Policies Nos. 2020-04 and 2021-03 by resolution. 
The information provided to citizens regarding public comment on the City’s agendas, website, 
and YouTube videos should be updated accordingly. Board chairs’ meeting “scripts” should be 
revised to reflect any changes. Development of guidance and training for all City board members 
on how to consistently apply and enforce the revised policies is advisable. 


II.  DESIGNATION OF GENERAL PUBLIC COMMENTS AT PUBLIC MEETINGS 
 


A. Balancing the First Amendment with the City’s Interest in Conducting Productive Public Meetings  
 
Courts balance a citizen’s First Amendment right to free speech at public meetings with a government’s 
interest in limiting the use of its property and in conducting effective public meetings.3 Florida Statutes 
Section 286.0114(2) requires that “[m]embers of the public be given a reasonable opportunity to be heard 
on a proposition before a board or commission…,” but notes this “…does not prohibit a board or 
commission from maintaining orderly conduct or proper decorum in a public meeting.”4  


 
1 McDonald v. City of Pompano Beach, 556 F.Supp.3d 1334, 1352 (S.D. Fla. 2021) [citing Boardley v. U.S. Dep’t of Interior, 615 F.3d 
508, 515 (D.C. Cir. 2010) (citations omitted)] and Bloedorn v. Grube, 63 F. 3d 1218, 1231 (11th Cir. 2011), [citing Bannon v. Sch. 
Dist. of Palm Beach Cnty., 387 F.3d 1208, 1213 (11th Cir. 2004)]. 
2 See, e.g., Mama Bears of Forsyth Cnty. v. McCall, 62 F.Supp.3d 1338, 1352-53 (N.D. Ga. 2022).  
3 See, e.g., Rowe v. City of Cocoa, 358 F.3d 800, 803 (11th Cir. 2004), 35 F.3d 800, 803 (citing Jones v. Heyman, 888 F.2d 1328, 
1332 (11th Cir. 1989).  
4 Though Florida may grant rights to its citizens under state law, it has no power to define the extent of federal First Amendment 
protections. See Jenner v. Sch. Bd. of Lee Co. Fla., 2022 WL 1747522, at *6 [noting federal law has not delegated this to the states 
and citing McCulloch v. Maryland, 17 U.S. 316, 429-37 (1819); U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 802 (1995); Galena 
v. Leone, 638 F.3d 186, 201-02 (3d Cir. 2011)]. Florida has its own state constitutional free speech provision which it interprets in 
line with the First Amendment. See Dep’t of Educ. v. Lewis, 416 So. 2d 455, 461 (Fla. 1982).  
Though this memorandum focuses on the free speech issue, speakers may have separate causes of action if violations of state 
statute, like Florida Statutes Section 286.0114 are alleged. No reported appellate cases have analyzed such a claim to date. The 
Jenner court did not opine on the alleged statutory violations. The only other case with such counts, Gay v. City of Dunedin, 330 
So.3d 580 (2d DCA 2021), was appealed on other grounds and later settled outside of court (Gay v. City of Dunedin, No. 20-
002461-CI (Fla. Pinellas County Ct. Dec. 5, 2022)).  
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B. Articulating the City’s “Designated” Purpose of Its General Public Comment “Public Forum” 
 


The legal analysis of a restriction on speech is complicated and includes varying standards, depending on 
how the regulation is structured.5 In identifying a “general public comment” period, the City has likely 
created a “designated public forum,” which submits the City to the harshest legal standard and the 
greatest amount of legal exposure.6 The government’s restriction of speech in a designated public forum 
is subject to “strict scrutiny,” meaning the restriction must be “necessary to serve a compelling interest.”7 


Thus, any limitation on the content of general public comments, like limiting such comments to “municipal 
business,” while permissible, must be necessary to serve the City’s interest in conducting orderly and 
efficient meetings. 
 


III. PUBLIC COMMENT POLICY 
 


Currently, the relevant section of City Commission Policy No. 2020-04, Public Comment, states general 
public comments “…may be on any subject.”8 The City Commission should consider clarifying that the 
purpose of “general public comment” is to allow for comment on matters that are not on the agenda but 
that relate to municipal business.  
 
This clarifying language has important practical and legal implications. Practically, it assists speakers in 
understanding that general public comment is not an open-ended opportunity for limitless comments on 
any topic whatsoever, thereby aiding in the meeting’s effectiveness and efficiency. Legally, it more 
accurately describes and defines the general public comment section’s historical and actual use, so that if 
the City’s regulation of general public comments is challenged, courts would review the policies and within 
that narrow designation and the City’s intended purpose, namely, allowing the public to comment on City 
business.9  


 
5 See McDonald, 556 F. Supp. 3d at 1351-52. The United States Supreme Court has recognized several categories of restrictions 
on speech: traditional, nontraditional, and nonpublic. Differing levels of legal rigor apply to each type of forum. 
6 See McDonough v. Garcia, 90 F.4th 1080, 1092 (11th Cir. 2024), vacated for rehearing en banc on February 29, 2024, 2024 WL 
850415. Cf. Rowe, 358 F.3d at 802 (labeling city commission meetings as “limited public fora – i.e., “a forum for certain groups of 
speakers or for the discussion of certain subjects” (internal citation omitted), but then applying the “designated public forum” 
level of scrutiny). The Eleventh’s Circuit continuing shift in interpreting the different types of public fora emphasizes the 
importance of clearly designating the true purpose and actual use of a governmentally created public forum. 
7 McDonough, 90 F.4th at 1092 (citing Jones, 888 F. 2d at 1331) (internal citations omitted), a case in which the City of Homestead 
opened the floor at city council meetings for the public to speak on “any matter of public concern” (emphasis added). 
8 See § III. Policy and Procedure, A. General, 1. Opportunities for Public Comment, a) General Public Comment at 1.  
9 Specifically, in determining the applicable forum category, courts look not only to the label and location of the forum, but also 
its historical use as well as the practices and policies surrounding that use. See McDonald, 556 F. Supp. 3d at 1352 (citing Boardley 
v. U.S. Dep’t of Interior, 615 F.3d 508, 515 (D.C. Cir. 2010) (citations omitted) and Bloedorn, 63 F.3d at 1231 (citing Bannon v. Sch. 
Dist. of Palm Beach Cnty., 387 F.3d 1208, 1213 (11th Cir. 2004) (emphasis added). 
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III. RULES OF DECORUM  
 


The City Commission may also consider revising the Rules of Decorum section of City Commission Policy 
No. 2021-03 to: 
  


1. Replace the restriction on “personal attacks” and more precisely describe prohibited speech that 
is disruptive, to make the policy more legally defensible;10 and  
 


2. Reformat to have one set of rules for all attendees, rather than separate rules for board members 
and meeting attendees, which would make the rules easier to understand, implement, and justify 
while maintaining meeting order and decorum.11 


 
The City may regulate speech within general public comment, but that speech must be more than merely 
insulting, offensive, or profane,12 even if directed at an individual by name.13 Additionally, regulations on  
speech should focus on the extent to which the speech amounts to disruptive conduct rather than ideas.14 
Redrafting the policy to remove the prohibition on “personal attacks” and instead prohibiting obscenity15 
and disorderly conduct will improve the policy’s legal defensibility while providing clarity to all meeting 
participants.  
 
The point of public meetings is to conduct business, not air personal grievances,16 but courts have found 
policies prohibiting “personally directed” comments17 and “profanity”18 unconstitutional as overly broad 
and vague. Such provisions are not essential to the goal of maintaining order and decorum at public 
meetings.19 “Personal attacks,” even insulting, offensive, disrespectful, rude,20 abusive, and/or 
embarrassing attacks, can be sufficiently mixed with comments on matters of public concern so as to 
afford the speech protection under the First Amendment.21 Similarly, courts have held blanket restrictions 


 
10 See § IV. Policies and Procedures, D. Rules of Decorum, 1. Board Member and 2. Meeting Attendees at 5. 
11 According to City Commission Policy No. 2021-03 § IV.D.2.a, the Rules of Decorum for board members apply to meeting 
attendees, but not vice versa. The policy as written offers no explanation for two sets of decorum rules which are based on who 
is speaking versus what is being said. Processes that are unique to board members or meeting attendees are better addressed 
under the Policy’s Rules of Order section versus the Rules of Decorum.   
12 See McDonough, 90 F.4th at 1097 (describing cursing, crotch-grabbing, and “flipping the bird” as “profane”).  
13 See, e.g., Mama Bears, 642 F.Supp.3d at 1350-51, 1355-56.   
14 See Marshall v. Amuso, 571 F.Supp.3d 412, 423 (E.D. Pa. 2021).  
15 See Miller v. California, 413 U.S. 15, 24, (1973) (defining “obscene” speech or materials as those “which, taken as a whole, 
appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do 
not have serious literary, artistic, political, or scientific value”). The “profane” is usually couched as irreverent, rude, and uncivil, 
while the “obscene” usually references morbid and/or sexually explicit expressions. 
16 Jenner, 2022 WL 1747522, at *4 citing Dayton v. Brechnitz, No. 2:20-cv-307-SPC-MRM, 2021 WL 5163225, at *8 (M.D. Fla. Nov. 
5, 2021).  
17 See Mama Bears, 642 F.Supp.3d 1338 at 1351-52 citing Ison v. Madison Local Sch. Dist. Bd. of Educ., 3 F.4th 887, 893-95 (6th 
Cir. 2021); Marshall, 571 F.Supp.3d at 422-26; and Moore v. Asbury Park Bd. of Educ., 2005 WL 2033687, at *12 (D.N.J. Aug. 23, 
2005). But see Moms for Liberty v. Brevard Pub. Schs., 582 F.Supp.3d 1214 at 1218-1219. 
18 See generally id. at 1354-56. 
19 See id. at 1351, citing Moore v. Asbury Park Bd. of Educ., 2005 WL 2033687, at *12 (D.N.J. Aug. 23, 2005). 
20 See id. at 1350 (finding a county board of education policy which required comments to be given in a “respectful manner” 
impermissibly prevented speech that was unfavorable or critical of board members). 
21 See Morris v. Crow, 117 F.3d 449, 456-58 (11th Cir.1997). 
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on “profanity,” without more, are not allowed.22 Though it is asking a lot of board members to endure 
profanities and personal attacks from the citizens they serve during public meetings, it is not altogether 
unexpected and First Amendment requires it.23  
 
However, public servants need not be subjected to speech or behavior that impedes the meeting’s 
progress.24 Rules prohibiting not just offensive or profane comments in of themselves but, rather, that 
result in the actual disruption of the business at hand, like the stamping of feet, loud sustained clapping 
or whistling, or other acts which hinders the progression of the meeting, have been held constitutional.25  
 


IV. ENFORCEMENT OF CITY COMMISSION POLICIES 
 


Updating the text of these City Commission policies can assist the City in defending “facial” constitutional 
challenges to those regulations, but the City must also apply the policies fairly and consistently to survive 
“as-applied” constitutional challenges.26 Courts acknowledge presiding officers are making real-time 
judgment calls at public meetings on a case-by-case basis, often without the benefit of leisurely 
reflection.27 Regardless, selective enforcement of a policy only when a presiding officer is feeling provoked 
does not support its constitutionality.28  
 
Though each inquiry is highly contextual and fact-specific, there are a few guideposts to follow in applying 
the City’s public comment policies:  
 


1. Let Them Speak. Restricting free speech should be the exception, not the rule.29 The commentary 
should generally be permitted if it:  
 


a. Reasonably relates to municipal business and follows the policies, interpreted broadly;30 
 


b. Is protected (versus not protected31) under the First Amendment; and  
 


c. Does not actually (versus potentially) prevent the meeting’s business from taking place.32  


 
22 See Mama Bears, 62 F.Supp.3d at 1355-56, citing Acosta v. City of Costa Mesa, 718 F.3d 800, 813 (9th Cir. 2013) and Kalman v. 
Cortes, 723 F.Supp.2d 766, 798-99 (E.D. Pa. 2010). 
23 See id. at 1356, citing Dowd v. City of Los Angeles, 2013 WL 4039043, at *21 (C.D. Cal. Aug. 7, 2013). 
24 See id., citing Dowd, 2013 WL 4039043, at *17, 19-21. 
25 See id., citing Hunt v. City of Los Angeles, 2012 WL 12548355, at *6 (C.D. Cal. Dec. 6, 2012) (upholding a prohibition on “profane 
remarks…that disrupt, disturb, or otherwise impedes the orderly conduct of any [b]oard meeting….”). 
26 See, e.g., Mama Bears, 62 F.Supp.3d at 1352-53. 
27 See Jones, 888 F.2d at 1333-34.  
28 See Marshall, 571 F.Supp.3d at 422. 
29 “[T]he public interest is always served in promoting First Amendment values.” Barrett v. Walker Cnty. Sch. Dist., 872 F.3d 1209, 
1230 (quoting Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1276 (11th Cir. 2001). 
30 This recommendation only applies if the City Commission opts to add such language to City Commission Policy No. 2020-04       
§ III.A.1.a, as suggested in section II of this memorandum.   
31While most speech qualifies as “free speech,” certain speech is not protected by the First Amendment. See, e.g., Mama Bears, 
62 F.Supp.3d at 1351 (supporting a ban on “physically threatening” remarks); McDonough, 90 F.4th at 1363-64 (defining “true 
threats” as not constitutionally protected); Mama Bears, 62 F.Supp.3d at 1353 (noting the First Amendment does not protect 
“obscene” material) and 1356-57 (acknowledging that “lewd,” sexually explicit,” and “sexually graphic” speech may be restricted 
if children are present).  
32 See Dyer v. Atlanta Indep. Sch. Sys., 426 F.Supp.3d 1350, 1359, and 1356 (N.D. Ga. 2019).  
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2. Don’t Control Content. The decision to deny or limit a speaker must be entirely unrelated to that 


speaker’s viewpoint or opinion.33 The prohibition must be “viewpoint neutral,” meaning, the 
speaker’s motivating ideology, opinion, or perspective cannot be the rationale for the 
restriction.34 “When the government targets not subject matter but the particular views taken by 
speakers on a subject, the violation of the First Amendment is blatant.”35  
 


3. Focus on Disruption, Not Viewpoint. Finally, presiding officers should focus on whether the speech 
truly disturbs the meeting’s progress, not how disturbing the commentary’s content or message 
is to the conscience.36 The proper inquiry is not whether the speech is distasteful, confrontational, 
contrary, impersonal, or impolite, but rather whether the speech is related to City business, 
constitutionally protected, and does not interfere with accomplishing that business, irrespective 
of the speaker’s position.   


 
V. NEXT STEPS 


 
The City Attorney’s Office recommends that the City Commission, in concert with the City Clerk, review 
and consider updates to Policy No. 2020-04, Public Comment, and No. 2021-03, Rules of Order and Rules 
of Decorum for Boards. The City Commission may amend these policies by resolution.  


Any resulting policy changes to the requirements for providing general or other comments at public 
meetings may require the City Clerk to: 


1. Reflect the changes on the City’s published agendas, website, and YouTube meeting videos; 


2. Update board chairs’ meeting “cheat sheets”; and  


3. Develop guidance37 and training to all City board members, particularly presiding officers, on how 
to consistently apply and enforce the revised policies. 


 


 


 
33 See Jenner, 2022 WL 1747522, at *6, citing Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829 (1995). 
34 See id. 
35 See id., quoting Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829.  
36 See Marshall, 571 F.Supp.3d at 423. 
37 See, e.g., id. at 424 (finding elements of a school board’s public meeting participation policies unconstitutionally vague and ripe 
for arbitrary application because no guidance or other interpretive tools governing the policies were developed). 



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995137604&pubNum=0000780&originatingDoc=Ibbc45a30e17a11ec89eddddeb074e528&refType=RP&fi=co_pp_sp_780_829&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_829
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